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James William Welch, Jr. appeals from the twenty-four month sentence
imposed by the district court after he admitted to three violations of the terms of his
supervised release. At the sentencing hearing, Welch made no objection to either the
length of the sentence or the method of computation of the sentence. On appeal, he
raises severa alleged sentencing errors, none of which were raised before the district
court.

In 2000, Welch pled guilty to one count of Conspiracy to Distribute an estimated
240 grams of Methamphetamine and one count of Carrying a Firearm During and in
Relation to a Drug Trafficking Offense. The district court initially sentenced Welch
to atotal term of imprisonment of two-hundred months on the two counts. In 2004, the
district court re-sentenced Welch, because of substantial assistance he was providing
to the government, reducing his sentenceto forty months on the conspiracy charge and
sixty months on the firearm charge, with the termsto run consecutively. Hewas aso
sentenced to five years supervised release on each count, with the terms to run
concurrently.

Welch was released from prison and placed on supervised release in November
2006. In June 2007, a petition was filed charging him with six violations of the
conditions of his supervised release. Welch admitted to three of the six. His attorney

argued for a sentence within the sentencing guidelines range of between three to nine



monthsof custody on each count. After listening to the arguments of counsel, the court
stated that it had considered the statutory maximum; the Chapter 7 policy statements
and recommended sentencing guideline range of three to nine months of custody; and
the circumstances of the supervised release violations. The court then determined the
appropriate sentenceto bean above-guideline-range sentence of twel ve monthson each
of the two underlying counts of conviction, to run consecutively.

On appeal, Welch complains that the court placed too much emphasis on
punishment for the violations as opposed to the breach of trust, that the court
improperly considered his need for rehabilitation in fashioning a sentence, and that the
overall sentence was unreasonable. Welch argues for application of the
“reasonableness’ standard of review, notwithstanding the fact that he failed to
specifically object at the sentencing hearing.

Under this standard, “only a procedurally erroneous or substantively
unreasonable sentence will be set aside.” United Satesv. Carty, 520 F.3d 984, 993
(9th Cir. 2008) (en banc). “On appeal, we first consider whether the district court
committed significant procedural error, then we consider the substantive reasonabl eness
of the sentence.” 1d. “In determining substantive reasonableness, we are to consider
the totality of the circumstances, including the degree of variance for a sentence

imposed outside the Guidelinesrange.” 1d.



Where a defendant has failed to raise alleged sentencing errors in the district
court, we apply plain error review. See United Statesv. Dallman, No. 05-30349, dlip
op. 5747, 5755-56 (9th Cir. May 19, 2008). “Plainerroris‘(1) error, (2) that is plain,
and (3) that affects substantial rights.”” United Statesv. Ameline, 409 F.3d 1073, 1078
(9th Cir. 2005) (en banc) (quoting United States v. Cotton, 535 U.S. 625, 631 (2002)).
If these three elements of the plain error test are met, areviewing court “may exercise
itsdiscretion to notice aforfeited error that (4) ‘ seriously affectsthe fairness, integrity,
or public reputation of judicial proceedings.’” Id. An error is “plain” only “if it is
‘contrary to the law at the time of the appeal . .. ."” Id. Where a sentence is imposed

outside of the guidelines, the reviewing court isto ‘“give due deference to the district
court’s decision that the 83553 (@) factors, on a whole, justify the extent of the
variance.”” Carty, 520 F.3d at 993 (citation omitted). The Court of Appeal will not
reverse merely because it thinks a different sentence is appropriate. 1d.

Thereis no indication that the district court relied solely, or even primarily, on
the severity of Welch's conduct underlying the revocation of supervised release. The
court did rely on the nature of Welch’'s conduct; it noted that Welch has a drinking

problem, that Wel ch had not taken advantage of the previous chanceshehad been given

to address his drinking problem, and that Welch needs help and needs to get his



drinking and other problems under control. The district court further indicated that
Welch would
hopefully get the help he needed in prison, and recommended that Welch be placed in
amedical facility.

We find no error. *

AFFIRMED.

! Although we have reviewed Welch's challenge to the reasonableness of his
sentence under a plain error standard, we find that even if we do not apply plain
error, Welch's sentence was reasonable.



